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Dear Seminar Participant:

Welcome to the 2002 Probate Training Seminar and thank you
for your interest and participation in the D.C. Superior Court
Probate Division Training Program. I trust that you will find
the information provided during these training sessions to be

enriching, thought provoking and an aid to your practice before
the Probate Division.

A training program of this depth and magnitude requires the
dedication and contributions from many volunteers. The Court is
indeed fortunate to have such able and willing members who give
of their time, talent and financial resources to improve the
quality and effectiveness of the legal services provided by
members of the D.C. Bar.

My special thanks go to the Probate Education Committee for
planning an outstanding program and materials for your use.

I wish to extend my appreciation to the Estates, Trust and
Probate Law Section of the District of Columbia Bar for its
support and active participation in planning the training
seminar and for its generous donation for refreshments.

Finally, thank you for your participation.
Sincerely,
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Rufus King, III
Chief Judge
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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA

WASHINGTON, D. C. 20001

Kaye K. Christian
José Lopez
Associate Judges

October 2, 2002

Dear Seminar Participants:

We welcome each and every one of you to the Probate Practice Seminar of 2002.
The production of this seminar is in compliance with Chief Judge King’s Administrative
Order 02-07 issued in January 2002. While his mandate is to “establish standards for
participation in the Division’s fiduciary list,” we seek to go further. We want to assure
the citizens of the District of Columbia the highest quality of legal service in probate
practice. We wish to thank your presenters for giving of their time and effort to make
this program of the highest quality.

This is a cooperative endeavor involving the District of Columbia Bar, and the
Probate Education Committee created by Chief Judge Rufus King, III, with the help of
the Estate, Trust and Probate Law Section of the District of Columbia Bar. We must also
give our appreciation to the Superior Court Center for Education, Training and
Development, the Court Reporting and Recording Division and the Court Administrative
Services Division.

We are very excited about this initiative, and we hope you find it valuable for
your every day practice. Your thoughts and suggestions are most welcome, and we hope

that you will complete the evaluation forms before you leave today.

Yours truly,

e g — ] / g
M% @ e
Kaye ¥ Christian, Presiding Judge Jos Lop@dty@‘ @mg Judge

Probate Division oba e Division




INTRODUCTION TO THE PROBATE DIVISION AND THE OFFICE OF THE
REGISTER OF WILLS

The Probate Division/Office of the Register of Wills

A. The Probate Division has jurisdiction over the decedents estates, trusts,
guardianships of minors, and guardianships and conservatorships of incapacitated
adults. The organizational components are the Office of the Register of Wills, a
statutory office, and two branches, which operate under the direction and
supervision of the Register of Wills.

e The Auditing and Appraisals Branch, which audits accounts of fiduciaries
under Court supervision; and

e The Probate Operations Branch, which performs clerical services for all
matters filed in the division.

B. Role of the Register of Wills/Deputies. In addition to management of the Probate
Division, the Register of Wills is responsible for making recommendations to
judges on all ex parte matters filed in the Division. To assist in this function, a
team of four deputies reviews all substantive filings in the Division to ensure
conformity with the rules and to prepare written recommendations to the probate
judges on the disposition of the filings. The two regularly assigned judges alternate
days when they receive the daily recommendations from the Register of Wills for
action. Senior judges receive the daily work whenever they are assigned to the
Division.
1. Hours. The deputies are available to review filings from 8:30 a.m.

to 5 p.m. daily. Appointments are not available.

2. Legal Advice. Deputies are not authorized to give legal advice. Thus,
attorneys should not send clients or support staff to them for advice or
assistance in preparing filings.

3. Processing Time. The goal is to process initial petitions to open decedents
estates and guardianships of minors and issue an order of appointment



within one (1) week of filing. Subsequent petitions should be processed within
two (2) weeks of the date they are ripe for decision.

Initial petitions in intervention proceedings for adults are generally processed
for the scheduling of an initial hearing within 30 days of filing. Subsequent
petitions in interventions are processed in accordance with the same time
standards as other petitions.

Mail. Filings may be delivered to the court by mail or in person.

Telephone Inquiries. The deputies will respond to telephone inquiries

within one (1) business day. But calls should not be made until after an attorney
has conducted a thorough examination of the law and rules pertaining to the
inquiry.

Auditing and Appraisals. The Auditing Branch of the Division audits accounts
and examines request for compensation for attorneys and fiduciaries for procedural
compliance.

1.

Duty Auditor. An auditor is available on a daily basis to review accounts and
requests for compensation to ensure that they are in compliance with Court
rules.

Publications. There is a pamphlet entitled Record Keeping and Filing Duties in
the Superior Court of the District of Columbia, provides information on the duty
to maintain records, and a manual entitled Inventory and Accounting Guide,
which provides comprehensive information on the preparation of accounts.

Both publications are available from the Division and are accessible from the
Courts Web site at www.dccourts.gov/dccourts/superior/probate.

Intervention Proceeding. These cases are processed through the Intervention and
Trusts section of the Probate Operations Branch of the Division.

1.

Assignments. Intervention cases are assigned to the two probate judges
alternating between odd and even at the time of filing. Subsequent petitions are
routed accordingly. Hearing times and dates are scheduled in accordance with
instructions from the respective judges.

Temporary Relief. Requests for temporary relief under the Guardianship and
Protective Proceedings law are directed to the judge ordinarily assigned to the
case number. These petitions are forwarded to the judges on alternating days.



Thus, a couple of days should be factored into targeted action dates, and if
emergency relief is warranted, an appropriate petition should be filed and
processed through the Judge-In-Chambers.

Small Estates. Small Estates Specialists are available to assist laypersons in
completing petitions to open small estates valued at $40,000 or less.

1.

Compensation to Attorneys and Personal Representatives. Personal
representatives are not entitled to compensation under the law. There is nothing
in the law, however, that expressly prohibits attorneys from receiving
compensation in small estates. In light of the availability of specialists in the
Probate Division, attorneys may refer potential clients to the Division for
assistance in these matters.

Appointments. The Small Estates Specialists are available by appointment or
on a first come, first served basis.

The Probate Court Panel. The chambers of the deputy presiding judge maintains
the list of attorneys available for court appointments in probate matters. The judges
make appointments to cases.

1.

Attorneys volunteering to serve may submit an application through the
Chambers of Judge Franklin Burgess, I11.

Changes of address or availability must be noticed to Judge Burgess.

The list is updated monthly and delivered to the judges presiding in Probate, the
Judge-In-Chambers and to the Civil Division clerk’s office.



CONSERVATORSHIPS

GUARDIANSHIPS



FACULTY

RENEE I. FOX

Renée 1. Fox is a sole practitioner who specializes in Estate Administration, Guardianship,
Conservatorship and fiduciary matters, and some litigation relating to probate matters. Her
undergraduate degree was granted by Brandeis University and she received her law degree from
Catholic University where she was an associate editor of the law review. She served on the
Probate Rules Advisory Committee when the current Conservatorship proceedings became
effective and since 1989 has also served as a co-chair, member, subcommittee chair, and
newsletter editor of the Estates, Trusts and Probate Law Section. Recently she was appointed to
serve on the Tenth Year Retrospective Review Advisory Committee on Racial/Ethnic and Gender
Fairness in the District of Columbia Courts.

ROBERT A. GAZZOLA

Robert A. Gazzola is a principal in the law firm of Quinn, Racusin & Gazzola, Chartered
specializing in estate planning and administration, Guardianship and Conservatorships and
fiduciary services. He received his law degree from George Washington University Law School,
an M.S. from the University of Southern California, a B.A. from Fordham University and is a
distinguished graduate of the National War College. He was the co-chair and currently is a
member of the Estates, Trusts and Probate Law Section of the D.C. Bar and is a former United
States Air Force Colonel.

DARREL S. PARKER

Darrel S. Parker, a native of New Orleans, is a principal in the firm of Roundtree, Knox, Hunter
& Parker. Since joining his firm in 1975 he has concentrated on practice in the probate area while
continuing work in the areas of family law, elder law and general civil proceedings. He received a
B.S. degree from Howard University and his J.D. degree from American University. He has
participated on the Advisory Board of Directors of the Legal Counsel for the Elderly, serving as
its Chairman in 1996. Currently, he serves as a member of the District of Columbia Advisory
Committee on Probate and Fiduciary Rules.

EDWARD G. VARRONE

Ed Varrone is a 1978 graduate of George Washington University Law School. Following a two-
year term as law clerk to the late Chief Judge H. Carl Moultrie I, he entered the private practice
of law first as a sole practitioner, then as a partner in the firm of Carter & Varrone, and since

1998 again as a sole practitioner. Mr. Varrone has been a member of the Probate Rules Advisory
Committee since 1995, has taught continuing legal education courses on Intervention Proceedings
and guardianships of minors for the D.C. Bar and has participated on panels for Brown Bag
Programs sponsored by the D.C. Bar Estates, Trusts and Probate Laws Section. He has extensive
experience in intervention cases having served as petitioner, counsel for the various interested



persons and the subject, Guardian ad litem, Guardian, Conservator, Visitor and Special
Conservator.



Conservatorships and Guardianships

1. Pre-1989 Conservatorships

il Roles of Participants in Initial Hearings
A. The Petitioner
B The Subject of the Proceeding
C.  Counsel for the Subject
D.  Guardian ad litem
E Visitor

F. Examiner

G Interested Persons

.  Definition of Incapacity and Types of Relief

A. General Considerations
1. Incapacity Defined
2. Evaluating Incapacity

B.  Interviewing the Subject

C.  Significance of Evaluation of Incapacity.

D. AVAILABLE RELIEF
1. Guardianship: D.C.Code § 21-2041 through § 21-2049
2. Conservatorships: D.C. Code § 21-2051 through § 21-2077
3. Protective Arrangements: D.C. Code § 21-2055 and § 21-2056

E. Order for Relief

1. General Considerations
2. Who is Appointed Guardian and Conservator
3. Surety Bonds
4. Specific Issues

IV. Emergency Petitions

V. The Intervention Process - Pleadings, Etc.
A. Before the Hearing
B. The Initial Hearing
1. Jurisdiction
2. Notice
3. The evidence
4. The findings, conclusions of law and orders



C. Further hearings and trial
D. Findings of Fact, Conclusions of Law and Orders

V. Post-Appointment Proceedings
VII. Bioethics Advisory Panel
Appendix

Sample Forms
Compensation



PRE-1989 CONSERVATORSHIPS



CONSERVATORSHIPS PRIOR TO 1989

Prior to 1989 when the District of Columbia Guardianship, Protective
Proceedings and Durable Power of Attorney Act of 1986 became effective,
Conservatorships were established and administered in accordance with D.C. Code
§ 21-1501 et seq. Unfortunately, when the current code sections dealing with
Conservatorships and Guardianships were printed, the prior act was deleted
because, after all, it had been repealed. Notwithstanding the efforts of the
publishers to obliterate the earlier Conservatorships, some are active to this day.
They primarily are designated with an “F” number.

Unlike today’s Intervention Proceeding, a Conservatorship established
pursuant to the prior law provides only for management of assets of the ward.
Should an occasion arise that requires attention to the ward’s personal welfare, a
Petition to Appoint a Conservator of the person must be filed in the Probate
Division. There is no requirement to file Conservator reports, or to appear in Court
for any action subsequent to appointment if a Conservator is seeking authority to
perform some task. To obtain authority to take any action to spend the ward’s
funds one must file a verified Petition. Normally, unless there is opposition to the
requested relief, there will be no hearing. The ward does not receive a copy of the

Petition as currently required.



Generally, Successor Conservators for the “F” cases cannot merely rely on
authority given to an earlier Conservator. The successor must file an inventory.
The successor must file a Petition for Authority to Expend Funds. Although a
petition can be filed annually, it makes more sense, when practical, to file a petition
which has cumulative authority. For instance, if one wishes authority to pay nursing
home bills, one could (and probably should) ask for authority to spend the precise
amount required when one qualifies plus increases imposed “subject to proper
accounting.” Authority to purchase clothing, pay utility bills, etc. can be requested
in an amount, “up to.....” This means the Successor Conservator in an old-law
Conservatorship must do some initial calculations and anticipate what costs may
arise. The language relevant to a Conservator’s powers and duties is found in D.C.
Code § 21-1503.

Unless specific authority is received, investments must be federally insured.
Attention should be given to SCR-PD 202 (e) and (f). The former addresses how
assets may be held and the latter requires the fiduciary to file a power of attorney
should he or she become a nonresident of the District of Columbia after being
appointed. There may be some instances when a ward still resides in property or
owns property that the successor determines must be sold. SCR-PD 203 contains

details regarding sale of that property.



Prior Approval is Required

The Superior Court Probate Division Rules governing the “old law™
Conservatorships include SCR-Civ.310 and SCR-PD 200 series with special
attention to SCR-PD 223 and 225. SCR-PD 223 addresses expenditures and sales
from an estate by a Conservator stating that all expenditures require prior Court
approval exclusive of court costs and costs provided by statute such as taxes,
including real property tax and bond premiums. The same rule addresses sale,
disposal of or encumbrance of property. This means that if property is held in
investment form because the Court previously approved an investment plan, if
shares of stock have to be sold to obtain funds to care for the ward, prior Court
approval is required.

Discharge of old-law Conservatorships

D.C. Code § 21-1505 provides for discharge of old-law Conservatorships.
Due to the passage of time, it is unlikely that a ward under the former
Conservatorship proceeding will become competent to manage his property and,
therefore will apply to the Court for discharge of the Conservatorship. Of course,
the standard under which a Conservator was appointed in the first place differs from
the definition of incapacity under current law. The ward must have been unable,

“by reason of advanced age, mental weakness not amounting to unsoundness of



mind, mental illness, as the latter term is defined by D.C. Code § 21-501, or
physical incapacity, properly to care for his property.” The converse is true to
enable discharge.

Compensation for the Conservator

Compensation for an old-law Conservator is paid by commission, not by
hourly rate. The usual compensation is five (5) percent of the annual expenditures
for Conservator type work. Conservator work includes tax preparation, accounting
preparation, marshaling of assets, payment of bills and ordinary estate
administration. If the Conservator performs legal tasks, such as filing petitions for
authority to spend funds or to take some other action, he or she can be compensated
at a usual hourly rate. As always, a proper petition requesting such compensation is
required. Additionally, sometimes a Conservator provides “extraordinary services”
on behalf of the ward. Request for compensation for such services also can be
requested by proper petition. Sometimes a lay Conservator will request assistance
of counsel to prepare inventories, accountings, tax returns and the like. As stated

above, these are deemed to be tasks of the Conservator and the Court will not

sanction payment to counsel for such work. Accordingly, it has been a common

practice for attorneys to request (ahead of time) a written agreement from the
Conservator that the Conservator’s commission will be paid to the attorney. The

assignment must be filed with the Court. There is no guarantee that the amount of



the commuission will cover the work done by the attorney. Additionally, it would be
unfair for the attorney to take the entire commission should the work done on the
Conservator’s behalf not equal the amount the Conservator is to receive.
Remember that the Guardianship Fund is not available to conservators appointed
under the former law.

Rule 225 addresses the compensation for a Conservator and clearly sets out
ordinary services that a fiduciary is expected to provide without seeking any
compensation other than the commission. Note that the commission may only be
claimed in the annual accounting and no statement of services is required. Rule
225(c) lists the necessary requirements for seeking extraordinary commission. A
turnover commission may be claimed in the final account not exceeding five (5)
percent of the net assets turned over to a successor or the former ward. As a
general rule, no statement of services is required. However, if a fiduciary’s services
are terminated by the fiduciary’s death, resignation or incapacity, a statement of
services must be filed to support the turnover commission. The rule is silent about
what happens if the fiduciary is removed but Rule 225 (h) gives the Court discretion
to require a statement of services or any additional verified documentation to
determine appropriate commission in any case. It is wise for the Conservator to
keep records of time in the same manner as he or she does under the current law in

the event the Court requests the records. Additionally, if a ward dies, is restored to



competency or attains the age of majority within three (3) years of the fiduciary’s
appointment, and if the net assets to be turned over exceed $100,000, the fiduciary
must either file a statement of services to support the claimed turnover commission
or apply for a waiver of the requirement to file such a statement. Notice of a
petition for compensation for extraordinary service or for legal fees must be given in
an appropriate form [SCR-PD 225 (f)]. Objections may be filed in accordance with

SCR-PD 225 (i).



Chapter 15.—CONSERVATORS

Sec.

21-1501. - Appointment of -conservators.

21-1502. Filing of petition: requirements: time and place
of hearing: appointment of guardian ad
Utem.

21-1503. Bond: powers and duties.

21-1504. Discharge.

21-1505. Appolntment of temporary conservator.

21-1508. Personal welfare of person under conservator-
ship.

21-1507. Lis pendens.

§ 21-1501. Appointment of conservators

When an adult residing in or having property in
the District of Columbia is unable, by reason of
advanced age, mental weakness not amounting to
unsoundness of mind. mental illness, as the latter
term is defined by section 21-501, or physical inca-
pacity, properly to care for his property, the Supe-
rior Court of the District of Columbia may, upon his
petition or the sworn petition of one or more of his
relatives or any other person or persons, appoint a
fit person to be conservator of his property.

} 21-1502. Filing of petition; requirements; time and
place of hearing; appointment of guardian ad
litem

(a) Pursuant to the fling of the petition under
section 21-1501, the court shall fix a time and place
for a hearing; and shall cause at least 14 days’ notice
thereof to be given to the person for whom a conser-
vator is sought to be appointed, if he is not the
petitioner, and to such other persons as the court
directs. The petition shall include, among other
things—

(1) the reasons for the appointment of a con-
servator;

(2) the name and address of the person for
whom the conservator is sought;

(3) the date and place of his birth, if known;
and

(4) the names and addresses of the nearest
known heirs at law, or the next of kin, if any.

(b) The court may appoint & disinterested person
to act as guardian ad litem in a proceeding under
this section. Upon a finding that the person for

whom the conservator is sought is incapable of |

caring for his property, the court shall appoint
& conservator who shall have the charge and man-
agement of the property of the person subject to
the direction of the court.

1-1503. Bond; powers and duties

The conservator before entering upon the dis-
arge of his duties shall execute an undertaking
th surety to be approved by the court in such
lount as the court orders, conditioned on the
ithful performance of his duties as conservator.
: shall have control of the estate, real and per-
aal, of the person for whom he has been appointed
nservator, with power to collect all debts due the
rson, and upon authority of the court to adjust
d settle all accounts owing by him, and to sue
d be sued in his representative capacity. He
all apply such part of the annual income and of
2 principal of the estate as the court authorizes
the support of the person and the maintenance
d education of his family and children; and shall
all other respects perform the same duties and
ve the same rights and powers with respect to
> property of the person as have guardians of
: estates of infants:

§ 21-1504. Discharge .
When a person for whom a conservator has been
appointed under this chapter becomes competent to
manage his property, he may apply to the court to
have the conservator discharged and to be restored
to the care and control of his property. If the court

‘finds him to be competent, it shall enter an order

restoring the care and control of his property to
him. The court has the same powers with respect
to the property of a person for whom a conservator
has been appointed as it has with the® respect to the
property of infants under guardianships.

§ 21-1505. Appointment of temporary conservator

Upon the filing of a petition as provided by this
chapter, the court may, with or without notice or
hearing, appoint a temporary conservator of the
estate of a person, if it deems the action necessary
for the protection of the estate, subject to the pro-
visions for an undertaking specified by section
21-1503. The temporary conservator shall serve
only until a permanent conservator can be appointed
or until sooner discharged.

§21-1506. Personal welfare of person under conser-
vatorship

The court may at any time order that the-con-
servator or another person shall be responsible for
the personal welfare of the person whose property
is under conservatorship. In that event the con-
servator or other person, subject to the direction
and control of the court, has the same powers and
duties with respect to the personal welfare of the
person whose property is under conservatorship as
have the guardians of the persons or infants under
guardianships.

§ 21-1507. Lis pendens

Upon the filing of a petition under this chapter, a
certified copy of the petition may be filed for record
in the office of the Recorder of Deeds of the District
of Columbia. If a conservator is appointed on the
petition, all contracts, except for necessaries, and
all transfers of real and personal property made by
the ward after the filing and before the termination
of the conservatorship are void.



SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
Probate Division

IN RE:
, an adult : F
PETITION TO APPOINT CONSERVATOR OF THE PERSON
Cones now, , conservator of the estate of , an

adult, to petition this Honorable Court, pursuant to D.C. Code § 21-1506 (1981 ed.), to appoint

her conservator of the person of the adult ward. As grounds therefor, petitioner represents:

1. That she was appointed successor conservator for the ward by order of this Court
dated

2. That there never has been a conservator of the person for the adult ward.

3. That recently she was contacted by one of the ward's treating physicians, who

requested appointment of a conservator of the person of the ward as the ward was refusing
treatment for cancer, being in complete denial that she was suffering from any disease. Dr.___

reported that the refusal of treatment was not related to any desire of the ward to
not be treated for a terminal illness, but rather was because of the extreme denial the ward
experiences.

4. More recently, Dr. contacted petitioner stating that the need for

a conservator for the person of the ward was more compelling as the ward, after treatment for
pneumonia, "escaped” from the CRF in which she was living and was found after spending two

nights in the stairwell of a building in which she lived some time ago. Dr,

provided petitioner with a statement (copy attached as Exhibit A), which indicates that because of
the denial and dementia, the ward refuses to be treated for any illness she may have and poses a
danger to herself.

5. It is apparent that appointment of a conservator of the person in this matter is

merited to enable medical professionals to provide proper care for the ward.



WHEREFORE, the premises considered, petitioner prays:

1. That this honorable Court appoint her conservator of the person of

b

2. For such other and further relief as may be merited in this cause.

Respectfully submitted,

Conservator

WASHINGTON, DC: SS

I hereby certify that the facts set forth in the foregoing petition are true to the best of my
knowledge, information and belief.

Subscribed and sworn to before me this day of , 200

NOTARY PUBLIC

My commission expires:

CERTIFICATE OF SERVICE




SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
PROBATE DIVISION

Inre:

An Adult
PETITION FOR AUTHORITY TO EXPEND FUNDS

Comes now, appointed successor conservator in the referenced matter,

to petition this Honorable Court for authority to continue to pay the expenses for the ward as
those paid by the prior conservator and to pay additional medical expenses as have arisen since
the death of the prior conservator. As grounds therefor petitioner states:

1. She was appointed successor conservator of by order of this Court on

2. In the Petition for Appointment of a Successor Conservator, petitioner requested that
she be authorized to continue the expenditures incurred by the deceased conservator.
Specifically, she advised the Court that to the best of her knowledge the ward’s assets total

approximately $

3. She further advised the Court that the ward receives annuity income from the

in the amount of $ per year.

4. The annual expenses expenses authorized to be paid by the prior conservator
included room and board ($14,400.00 plus increases), out of pocket expense funds ($2,300.00
plus increases) and day care ($17,420.00 plus increases). The current expenditures are room
and board $20,400.00; out of pocket $2,280.00; day care program $3,024.00; and out of

pocket expenses of approximately $1000.00. Additionally, the Veterans Administration



submitted a bill to be reimbursed for certain medical expenses in the amount of $1,085.48
(Exhibit A).

5. The order appointing the undersigned as successor conservator failed to address her
request for authority to continue the expenditures for the ward. Accordingly, the successor
conservator is renewing her request for authority to continue the prior conservator’s
expenditures and is requesting additional authority to pay the Veterans Administration for
medical charges as they are imposed subject to proper accounting. To the undersigned’s
knowledge, there never have been charges previously for medical expenses by the Veterans
Administration. It is difficult, therefore, to estimate the amount that will be needed to satisfy
those charges.

WHEREFORE, the premises considered, Petitioner prays:

1. That she be authorized to continue the same expenditures as the prior
conservator, subject to proper accounting;

2. That she be authorized to pay Veterans Administration medical bills as they are
presented, subject to proper accounting;

3. For such other and further relief as may be merited.

Respectfully submitted,

Successor Conservator



VERIFICATION

I, , being first sworn on oath, depose and say that I have read the
foregoing pleading by me subscribed and that the facts therein stated are true to the best of my
knowledge information and belief.

WASHINGTON, DC: SS

Subscribed and sworn to before me this ___ day of , 200

NOTARY PUBLIC

My commission expires:



ROLES OF PARTICIPANTS

IN

INITIAL HEARINGS



ROLES OF PERSONS IN INITIAL HEARINGS

1. The Petitioner.

The Petitioner can be the person to be protected or any person interested in
the welfare of the incapacitated individual [D.C. Code §§ 21-2041 (a), 21-2052 (a)].

2. The Subject of the Proceeding. (The allegedly incapacitated adult.)

3. Counsel for the Subject.
D.C. Code § 21-2033 (b); SCR-PD305.

a. Unless the Subject is already represented by counsel, the Court must
appoint Counsel for the Subject [D.C. Code § 21-2041 (d), 21-2054 (a)].

Under Rule 321 (d), the Court will appoint counsel when a petition is
filed, and need not appoint existing Counsel for the Subject if good
cause to the contrary exists. If the Subject does not already have

counsel, the court will appoint counsel from the court’s appointment
list.

b. Counsel for the Subject “is to represent zealously that individual’s
legitimate interests” [(emphasis added) D.C. Code § 21-2033 (b)].
Minimally, counsel shall personally interview the subject; explain the nature
and possible consequences of the intervention proceedings, and secure and
present evidence to protect the rights of the subject.

1. A zealous advocate is not an investigator and reporter of fact or
advocate for a general best interests determination.

» The advocate represents the Subject’s interests as
communicated by the Subject, not what the advocate
believes is in the Subject’s best interest.

= The best interest of a Subject is not always clear; one
person’s view of best interest may be another’s worst
outcome.



» The Court, and not Counsel for the Subject, determines
the Subject’s “best interest.”

= The zealous advocate need not contest every issue or
assertion -- note the requirements of Rule 11-- but the
zealous advocate must assert the client’s views and
desires.

1. To the maximum extent possible, the Subject shall determine his or
her legitimate interests.

1i. The standards for attorney-client relationships apply in Intervention
Proceedings [See D.C. Rules of Professional Conduct; particularly
Rules 1.2, 1.3, 1.4, and 1.14]. The relationship between Counsel for
the Subject and the Subject is no different than any other attorney-
client relationship.

iv. Counsel for the Subject files pleadings; counsel does not file
reports.

c. If the subject is unconscious, or “otherwise wholly incapable of
determining his or her interests,” counsel should advise the Court of this fact;
petition for the appointment of a Guardian ad litem; and, if a Guardian ad
litem has been appointed, Counsel follows the Guardian ad litem’s
determination of the Subject’s legitimate interests [SCR-PD 305 (a) (b)].

d. Counsel for the Subject has specific duties set out in the statute and SCR-
PD 305.

Guardian ad litem.
D.C. Code § 21-2033 (a); SCR-PD 306.

a. The court may appoint a Guardian ad litem to assist the Subject, determine
his or her interests or to determine the Subject’s interest if the Subject is
unconscious or wholly incapable of determining his or her interest even with
assistance.



1. Under current practice, appointment of a Guardian ad litem is not
automatic, and 1s used in special circumstances.

ii. The Appointment Order generally will provide the purpose for
appointment of the Guardian ad litem and generally will specify the
duties of the Guardian ad litem.

b. The Guardian ad litem is not an independent fact finder, investigator,
ombudsman or neutral party [D.C. Code § 21-2033].

1. The Guardian ad litem is more appropriately described as a
“substitute client.”

1. The Guardian ad litem’s task is to determine what the Subject
would want if the Subject were able to understand and/or communicate
his or her views concerning the issues in the case.
c. The Petitioner or Counsel for the Subject or any other party, may request
the appointment of a Guardian ad litem [D.C. Code § 21-2033 (a); SCR-PD
306 (b)].

d. Most frequently, Guardian ad litem appointments are made in emergency
15-day proceedings.

Visitor.
D.C. Code § 21-2033 (c); SCR-PD 327.

a. The Visitor is a special appointee of the Court and has no personal interest
in the proceedings [D.C. Code §21-2011 (26)].

1. Under current practice, Visitors are not appointed often.

ii. Anyone can seek the appointment of a Visitor unless the Subject is
already represented by counsel.

1ii. A person, an organization, or someone with social services
experiences, can be appointed a Visitor.

b. The statute authorizes one or more Visitors [D.C. Code §§ 21-2041 (d),



(e), 21-2054 (a), 21-2054 (b)].

c. The Visitor interviews the subject, the petitioner and any person
nominated to serve as Guardian or Conservator, and thereafter files a report.
The Visitor can make recommendations as to the appointment of a Guardian
or Conservator.

d. Unlike Counsel for the Subject or the Guardian ad litem, the Visitor is an
independent investigator who is expected to draw his own conclusions.
The Visitor is much like a traditional Guardian ad /item under a former
Conservatorship law.

e. The Court will, on occasion, appoint a Visitor to conduct a special
investigation in specifically identified issues. Potential conflict of interest
issues are an example. Therefore, requesting a Visitor in a contested case
may be useful.

Examiner.
D.C. Code §§ 21-2041 (d), 21-2054 (a); SCR-PD 326

a. The Examiner is a person qualified in the diagnosis, care or treatment of
the causes and conditions giving rise to the alleged incapacity, such as a
gerontologist, psychiatrist or qualified mental retardation professional [D.C.
Code § 21-2011 (7)].

b. The examiner files a report that includes findings concerning the
incapacity of the subject.

NOTE: In case of mental retardation, there are special rules
concerning the appointment of a Visitor and Examiner and the reports
that each is to present to the court [D.C. Code § 21-2011 (24), 21-2041
(f), 21-2053 (¢)].

c. In contested proceedings the Examiner may be required to appear,
not merely file a report.



Interested Persons.

a. Any person interested in the welfare of the subject may apply to
participate in the proceeding [D.C. Code §§ 21-2024 (i) and 21-2054 (f);
SCR-PD 303]. “Party” status may be conferred.

b. An Interested Person may file a request to receive notice of proceedings in

the case upon payment of the required fee [D.C. Code § 21-2034; SCR-PD
304].



DEFINITION OF INCAPACITY
AND

TYPES OF RELIEF



INCAPACITY

I. ISSUES AND CONSIDERATIONS
A. GENERAL CONSIDERATIONS

"Incapacity" (not “incompetence”) is the standard for application
of the Protective Proceedings Act.

1.

The protections afforded to an incapacitated adult should

be the least restrictive alternative needed to afford the
necessary protection [D.C. Code §§ 21-2044(a), 21-2055(a)].

2.

The Act 1s based on a concept of first determining
whether there is incapacity, then determining the nature
and extent of the incapacity, and lastly determining the
nature and extent of the relief needed to address the
incapacity.

The ©process of determining whether an adult 1is

incapacitated and in need of protection 1is based on the
adversarial model of litigation.

1. No party is presumed to know the best interests of
the allegedly incapacitated adult.

2. The person alleging incapacity, or seeking
appointment of a guardian, conservator or other
relief, has the burden of proof.

1. The standard of proof is clear and convincing
evidence [D.C. Code I 21-2003].

B. INCAPACITY DEFINED

1. An "incapacitated individual" means an adult whose
ability to receive and evaluate information
effectively or to communicate decisions is impaired
to such an extent that he or she lacks the capacity
to manage all or some of his or her financial
resources or to meet all or some essential
requirements for his or her physical health,
safety, habilitation, or therapeutic needs without
court-ordered assistance or the appointment of a
Guardian or Conservator [D.C. Code I 1-2011(11)].

2. Incapacity is a functional, not medical,



determination and can vary in severity. Medical
diagnosis can influence the decision of whether
there is incapacity, but is not the determination.

In re John T. Hodges, D.C. App., 756 A.2d 389
(2000) . Although the subject may have been
suffering from mental illness (paranoia), the
intervention petition was dismissed because there
was no showing that the subject was unable to
provide for his financial and personal needs.

4. In order to warrant court intervention, there must
be a finding of both an impairment and the need for
intervention.

An existing trust arrangement or durable power

of attorney may mean that, although a
subjects ability to receive and evaluate
information effectively . . . 1is impaired,

court-ordered assistance is not necessary. In
re Hodges, supra.

5. A finding of incapacity is not a finding of legal
incompetence [D.C. Code I 21-2004].

C. EVALUATING INCAPACITY

1.

Factors to Consider:

a. Does the person have a factual
understanding of relevant issues?

b. Does the person have an appreciation of a
given situation or the likely consequences of
a decision?

c. Can the person rationally ©process
information? This involves a consideration of
ones logical chain of reasoning.

d. Can the person make, and communicate, a
clear choice and a stable choice?

e. Does, or can, the person function in
his/her own environment? (The subject may be
having difficulty coping in a stressful
situation, but may be able to function if the
stress is removed.)

f. What are the actual expectations of or



Note:

demands placed on the person?

g. Is the incapacity physical or mental
incapacity, or both?

h. Is there a support program that can
obviate the need for a Guardian or
Conservator?

For example, 1is there an existing durable
power of attorney, grantor trust or
representative payee arrangement in place
which allows the subject, acting through a
designated agent, to manage all or some or
his or her financial resources . . .?

These factors are relevant both to the determination of

incapacity and to a determination of the nature and extent of
the relief to be afforded if the subject is incapacitated.

3.

Interviewing the Subject

a.

Maintain confidentiality. Take steps to meet with
the client alone.

The time of day when meeting with an allegedly
incapacitated client may be significant.
( Sundowning )

The setting in which an attorney-client conference
takes place may be important. Try to meet in a
familiar or comfortable setting.

A subjects appearance of capacity can change even
during the course of an interview. (A subject may
appear to have capacity for 15 or 20 minutes, but
thereafter show significant signs of incapacity.)

Discuss and question. Do not interrogate.

Significance of Evaluation of Incapacity.

The nature and extent of incapacity is very important in
determining the appropriate remedy. What 1is the least
restrictive remedy to address the incapacity existing in a
specific case?




[l. AVAILABLE RELIEF

General Concept: Under prior law, it was easier to establish a
Conservatorship, but the Conservator and Conservator for the
person needed to obtain specific authority for every act and
expenditure. Under the Protective Proceedings Act, the process to
secure the appointment of a Conservator and/or Guardian is
rigorous, but once appointed, a Guardian and a Conservator can have
very broad authority.

A. GUARDIANSHIP: D.C. CODE § 21-2041 THROUGH § 21-2049

1. Guardianships deal with the physical care and well-being
of an incapacitated adult, including medical decisions.

2. Guardianships can be general, with the Guardian having
all statutory powers, or limited, with the Guardian having
only some of the statutory powers [D.C. Code I 21-2044(c)].

3. The statutory powers of a Guardian which can be exercised
without special order, and the limitations on those powers
(actions which a Guardian may not take or which require a
special order of court) are set out in D.C. Code I 21-2047.

4. Special Issues:
a. Do Not Resuscitate or No Code Orders

i. D.C. Code I 21-2047(c) (3) may be less than clear
on this, but Judge Long held that a general
Guardian has legal authority to sign a DNR order
without specific court authority. In re Genevieve
Kelly, Int. 12-97 (J. Long, 3/22/00); In re Theresa
Pipkins, Int. 163-00 (J. Long, 8/15/00).

ii. It may be prudent to seek court authorization
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